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January Term, 1013. 

No. 2511. 


NO. 12, SPECIAL CALENDAR. 


WALTER STILSON HUTCHINS AND CHARLES 
L. FRAILEY, APPELLANTS, 

vs. 

LEE HUTCHINS. 

No. 2512. 

NO. 13, SPECIAL CALENDAR. 


WALTER STILSON HUTCHINS AND CHARLES 
L. FRAILEY, APPELLANTS, 

vs. 

LEE HUTCHINS. 


BRIEF OF APPELLANTS ON QUESTION OF 

JURISDICTION. 

Order of Court Directing Briefs to be Filed. 

Your Honorable Court, on the 5th day of March, 1913, 
passed the following order in each of the above entitled 


causes: 
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“It is ordered by the Court that counsel in the 
above entitled causes be required to file briefs 
herein on or before the 12th instant on the point 
as to whether the Court has jurisdiction of the 
appeals.'* 

By order passed in open Court on the <th day of 
March instant, time for filing said briefs was extended to 
and including the 17th day of March instant. 

Brief for Above Named Appellants in Pursuance of 
Above Order of Court, and Limited to the 
Point Specified in Said Order. 

As counsel for appellants understand the above order, 
the sole question for discussion is whether or not the 
Court of Appeals has jurisdiction to entertain a general, 
as contradistinguished from a special, appeal from an or¬ 
der of the Supreme Court of the District of Columbia, 
holding a Probate Court, granting, 'over proper excep¬ 
tion. an issue where a caveat to the probate of a will 
has been filed, said issue to be tried by a jury in another 
division of said Court. 

Counsel naturally first turn for authority to the de¬ 
cisions of this Court. 

Obiter Dicta. 


The decisions of all courts must be read in the light of 
this doctrine. 

In the case of Ogden vs. Saunders. 12th Wheat., 213, 
the Supreme Court of the United States say: 

'l'he positive authority of a decision is co-ex- 
tensive only with the facts on which it is made. 
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Again, in Gaines vs. IIOmen, 24th Howard, 553, the 
Court say: 

Rulings of courts must be considered alwavs in 
reference to the subject-matter in litigation, and 
the attitude of the parties in relation to the point 
under discussion. 

In Pltunley rs. Massachusetts , 155 U. S.. 4(11, the 
Court sav: 

General language used in an opinion must he 
restrained in its application to the case actually 
presented for determination. 

In McCormick Harvesting Machine Co. vs. Aultnian- 
Miller Co., 1(5!) U. S., 00(1, the Court say: 

An expression of opinion upon a point not de¬ 
cided bv the Court is a mere dictum, lacking the 
force of a judicial determination. 

In BarJcs Z's. First National Bank, 178 U. S., 524, the 
Court say: 

An opinion given in a decision cannot be relied 
upon as binding authority unless the case called 
for its expression. 

In Pollock z's. Fanners' Loan and Trust Co.. 157 U. 
S., 421), the Court sav: 

The doctrine of stare decisis is a salutary one. 
but it only arises in respect to decisions directly 
upon the points in issue. 

In U. S. ex rel Johnson z's. County Court. !)(> U. S., 
211, the Court say: 


4 


Obiter dicta are opinions not called for by the 
case. 

These decisions, and many others might he added, of 
the Supreme Court of the United States constitute ele¬ 
mental law and have been universally followed. 

Perhaps the most recent utterance on the subject of 
Obiter Dicta is that of Lord Halsbury in an opinion ren¬ 
dered in the House of Lords in the case of Quinn vs. 
Lethem ( ltx>l A. C.. A<>0 )* He said: 

“Every judgment must he read as applicable to 
the particular facts proved, or assumed to he 
proved, since the generality of the expressions, 
which may he found there are not intended to he 
expositions of the whole law, hut governed and 
qualified by the particular facts of the case in 
which such expressions are to he found. * * * 

A case is only an authority for what it actually 
decides. I entirely deny that it can be quoted 
for a proposition that may seem to follow logi¬ 
cally from it." 

Consideration of Decisions in Point of the Court of 
Appeals of the District of Columbia. 


1. Safe Deposit Co. vs. Sweeney . -3d App. D. C., 401. 
In this case a special appeal was allowed by this Court 
from an order of the lower Court transmitting to the 
Circuit Court for trial by jury certain issues arising on 
the caveat of a will. The point as to whether or not a 
general appeal would lie from such order was not pre¬ 
sented or discussed, nor was the question presented or 
considered as to whether or not such an order was tech¬ 
nically and in all respects an interlocutory one. 
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2. Dugan vs. \orthcutt, 7th App. D. C.. *301. A 
hastv consideration of this case would seem adverse to 
the question of jurisdiction under discussion. The case 
abounds with numerous obiter dicta which denied the 
jurisdiction. When we come, however, to consider the 
question which was actually involved and determined by 
this Court, we think it may he claimed that the decision 
is favorable to the jurisdiction. At page 361, Mr. Jus¬ 
tice Morris delivering the opinion of the Court says that 
the greater part of the record before the Court was a 
transcript of the proceedings in the Circuit Court branch 
of the Supreme Court of the District of Columbia in the 
matter of the issues upon the question of the legitimacy 
of the appellee, George H. Xorthcutt. These issues re¬ 
lated to a merely collateral matter. They were not issues 
directly connected with the validity of the will under dis¬ 
cussion in that case. At page 301 the Court say: 

“The appeal is from an order adjudging that 
the appellee has the right to have issues sent to a 
jury and ordering that certain specified issues he 
sent.” 

What these issues were appears at page 355 of the re¬ 
port. They relate solely to the legitimacy of George 
H. Xorthcutt. It appears from page 356 of the report 
that the jury answered these questions, and by their ver¬ 
dict established said legitimacy. Thereafter the Justice 
holding the Orphans' Court adjudged that the said 
Xorthcutt had the right to have issues sent to ascertain 
the validity of the will of Annie E. Xorthcutt, and ac¬ 
cordingly adjudged and ordered that six certain issues 
set forth at pages 356 and 357 of the report, should be 
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transmitted to the Circuit Court for trial by jury. These 
issues were substantially the same that had been thereto¬ 
fore transmitted with respect to the validity of the said 
will, except that there was a seventh issue on the question 
of revocation. From this order an appeal w as taken and 
the case came before the Court of Appeals on that ap¬ 
peal. The Court say. page 357: 

“We find no other appeal in the record." 

The only appeal, therefore, before the Court was an 
appeal from just such an order as is involved in the case 
at bar, to wit, an order transmitting issues for trial. The 
point, and the only point, decided by your Honorable 
Court in the case of Dugan vs. Northcutt was as follows, 
page 370: 


“We are of the opinion that the order made by 
the Court below on June 22, 1805, transmitting 
issues to the Circuit Court on behalf of the ap¬ 
pellee, George H. Northcutt, was erroneous, and 
should be reversed and vacated. We think that, 
if the appellee has any good or reasonable ground 
whereon to impeach the proceedings had upon the 
caveat of John McGrane, and the issues thereon 
transmitted, for fraud or collusion, reasonable 
time and opportunity should be given to him for 
that purpose. And further, if he can formulate 
any further issues substantially different from 
those already tried and whereby the validity of 
the alleged will of Annie E. Northcutt may be 
affected, he should also have leave to file and pro¬ 
secute such issues. But in the event of the failure 
of said appellee, within such reasonable time as may 
be prescribed by the Court, to file such new is¬ 
sues, or to institute proceedings in due form for 
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the impeachment of the proceedings had upon the 
petition and caveat of John McGrane. the Orphans 
Court should proceed forthwith to enter up its 
judgment or decree upon the verdict of the jury 
heretofore rendered on the issues transmitted to 
he tried on the caveat of John McGrane, and for 
the admission to probate of the will of the de¬ 
ceased Annie E. Northcutt." 

Page 355 of the report discloses the fact that it no¬ 
where appeared that any order or judgment had been en¬ 
tered upon the verdict of the jury in answer to the first 
set of issues involving the validity of the will in question. 

It appears from page 350 that the Justice holding the 
Probate Court made an order reciting the verdict upon 
the question of legitimacy, and adjudging that North¬ 
cutt had the right to have issues sent from that Court to 
ascertain the validity of the alleged will, ordering that 
six issues substantially the same as the former relating 
to the validity of the will should he transmitted for trial. 
Therefore the question as to whether or not the only final 
decree would be one establishing the validity of the said 
will was not directly involved. 

It appears from page 370 that the point directly in¬ 
volved and decided was that the order of the Court trans¬ 
mitting the issues was of such nature as to authorize a 
general, as contradistinguished from a special appeal, and 
that upon this general appeal the Court of Appeals 
reversed the order of the lower Court. While therefore 
the obiter dicta in the case are against the jurisdiction, 
the decision is in favor of its principle. 

It will not do to say that the Orphans' Court was 
bound to enter judgment upon the verdict on the first 
set of issues. The question before the Court of Appeals 
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was not. and indeed could not have been, an application 
for a mandamus to compel the entry of such judgment- 
Until some judgment admitting the will to probate 
and record had been entered, there would not have been, 
according to the contention against the jurisdiction, any 
final judgment in the case. When the Judge of the 
Orphans* Court, after adjudicating the legitimacy of 
Xorthcutt, awarded him the same issues that had been 
already passed upon by the jury, there may have been 
error committed, but if so it was, according to the conten¬ 
tion against the jurisdiction, a mere interlocutors* error 
which could not be immediatelv corrected bv anv sren- 
oral appeal. Hence it would appear that the decision of 
your Honorable Court in the case under discussion was 
in favor of the jurisdiction which is called in question 
here. 

d. Safe Deposit Company rs. Heiberger, 10th App. 
D. C., 50(1. This was also the case of a special appeal. 
The case does not contain a single word apposite to the 
point under discussion here, save perhaps the language 
of the Court on page 524, in which the Court refused 
to decide whether or not an adjudication in favor of the 
proponent under a certain special issue would be res 
judicata as to all persons in respect to the general ca¬ 
pacity of the testator to make a will. 

4. In re Dahlgren , 30th App. D. C., 588. This case is 
really in favor of the jurisdiction inasmuch as it shows 
strongly the necessity for an immediate appeal. In this 
case the lower Court, notwithstanding the pendency of a 
petition for the probate of the will, made a summary 
order framing an issue for trial by jury to determine 
whether the decedent died intestate. Application was 
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made to the Court of Appeals for a writ of prohibition 
to stop proceeding's under that order. The Court in re¬ 
fusing the writ said, page 590: 

"In the present case an application for a special 
appeal might have been made to this Court, and. 
if granted, would have afforded the petitioner 
herein adequate relief. The fact that such ap¬ 
peal was not sought furnishes no ground for the 
issuance of a writ of prohibition, but, on the con¬ 
trary, the fact that such appeal was open to the 
petitioner herein affords ground for the refusal 
of the writ. It appearing that the Supreme 
Court of the District, holding Probate Court, had 
general jurisdiction over the subject-matter of the 
controversy, and that, if error is committed, it 
may be corrected on appeal, the writ of prohibi¬ 
tion is denied.” 

5. The case of Craighead Z'S. Alexander, 38th App. D. 

C. , 229. The only point decided in this case is that a 
decree of the Probate Court (directing a petition to set 
aside the probate of a will to stand as a caveat to the will 
as a will.of real estate ) is not a final order, and as such 
appealable, nor is it such an interlocutory order as can 
be appealed from as a matter of right under section 220, 

D. C. Code. This decision throws no light upon the 
question of jurisdiction under discussion. 

It is respectfully submitted that it has never been 
judicially determined bv your Honorable Court that a 
general appeal will not lie from an order of the Probate 
Court framing issues for trial by jury. On the con¬ 
trary. the case of Dugan vs. Northcutt, 7th App. D. C., 
361, was a case in which a general appeal was enter¬ 
tained by this Court from such an order, and the order 
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was reversed. It is therefore confidently claimed that 
the only legal adjudication upon this subject is in favor 
of the jurisdiction under discussion. 

The Jurisdiction in Question Exists in Maryland. 

As all of our testamentary jurisprudence originated 
in Maryland and was inherited by the District of Co- 
lumbia from that State, the decisions of the Courts of 
Maryland upon the question under consideration are en¬ 
titled to very great weight. As a matter of fact, the 
Maryland statutes upon the subject, and the Maryland 
procedure for the trial of contested will cases, applied 
almost literally, and still apply, in this District. 

Public General laws of Maryland, volume 2, published 
in 1888, page UV.Ht, shows the following laws of Mary¬ 
land applicable to causes involving wills, with the date of 
the statutory enactment: 

Art. 93, sec. 249 (enacted in 1798 as ch. 101. sub ch. 
15, sec. 16.) 


“The Orphans' Court may, in all cases of con¬ 
troversy therein, upon the application of either 
party, direct a plenary proceeding by bill or peti¬ 
tion, to which there shall be an answer on oath." 

♦ ♦ t 

Sec. 250 (enacted 1798, ch. 101, sub. ch. 15, sec. 1?A 

“On such plenary proceedings, all the deposi¬ 
tions shall be taken in writing and recorded, and 
if either party require it, the court shall direct 
an issue or issues to be made up and sent to any 
court of law convenient for trying the same, and 
the issues shall be tried in the said court of law as 
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soon as convenient, without any continuance 
longer than may be necessary to procure the at¬ 
tendance of witnesses; and the power of the court 
of law and the proceedings thereto relative shall 
be as directed by law respecting the trial of is¬ 
sues, and the Orphans’ Court shall give judgment 
or decree upon the bill and answer and depositions 
or the finding of the jury, and may in all cases of 
contest, award costs, in their discretion.” * * * 

Sec. 2:>1 (Act of ISIS, ch. 204. Sec. 3.) 

“In all cases of plenary proceedings, or caveat 
filed in any of the orphans' courts of this State, 
where any motion or application to the court shall 
he made in writing, it shall be the duty of the 
court to reduce to writing, and sign the order or 
decree that may he made by them on such motion 
or application; and the said motion or application 
to the court, and the order or decree thereon, 
shall he filed as a part of the proceedings, and in 
case of appeal from the final decree of the orphans’ 
court, he transmitted to the appellate court with 
the other proceedings, and be subject to the judg¬ 
ment and revision of such appellate court. 

Under these laws, especially the one last quoted, to 
wit, the Act of 1818, general appeals have always been 
allowed from an order of the probate judge settling is¬ 
sues. 

In the case of Little Sisters of the Poor ct a /., vs. 
Cushing, f>2 Maryland, 410, the Court say (page 421) : 

“We think that the Orphans' Court were right 
in refusing to rescind the order for issues, and 
in giving judgment on the verdict of the jury. 
We have expressed our opinion on the questions 
argued at the bar bv the learned counsel; but we 





are not to be considered as intimating that an or¬ 
der granting issues can be assailed in the mode at- 
tempted in this case. If they were granted im¬ 
properly or improvidently, the party aggrieved 
lias a right of appeal within thirty days after they 
were granted; and not subsequently.” 

The case of Richardson vs. Smith, 80th Md., 89, was 
one in which the Court of Appeals entertained jurisdic¬ 
tion of a similar appeal. 

The case of Gross vs. Burneston, 91 Md., pp. 383-389. 
was a similar case. 

These are only a few of the Maryland cases in which 
similar appeals have been entertained, as will incidentally 
hereafter appear. 

Such Appeals are Allowed Because the Orders or De¬ 
crees Appealed From are in Fact Final, 

Quoad Hoc. 

Authorities directly in point are the following: 

Wynne vs. Spiers, 7th Humphrey (Tenn.), 
388-407. 

In this case the question before the court was whether 
a judgment and sentence of a county court that a probate 
of a will should be set aside and a reprobate take place 
under a certification of the alleged will by the county 
court to the circuit court for trial as at law of an issue 
of dcz'isavit vcl non was final and appealable. 

The court said (p. 400) that counsel appealing refer 
to the act of 1794, which gives an appeal from any sen¬ 
tence, judgment or decree of the county court and the 


broader provisions of the act of 1844, which gives an 
appeal to any person who may consider himself ag¬ 
grieved bv anv decree or decision of the county court, 
whereas opposing counsel rely on the act of 1811, which 
gives an appeal only from a final judgment. 

The court said the statute was silent on the precise 
point before it, that it was not a matter of course to set 
aside the probate and reprobate a will. It added: 

“If on a contest this be ordered and decreed 
why shall not the executor be permitted to appeal 
from the final sentence as to this matter of con¬ 
troversy? Why compel him to have the trusts 
of the will delayed, and everything thrown into 
confusion, and perhaps the will itself held to be 
invalid, in behalf of a stranger who can take 
nothing under the will? The principal contest 
itself, as to the validity of the instrument, is a 
proceeding of a very peculiar kind, of the nature 
of a proceeding in rem, and often leaves the 
rights of property, or the questions which are 
entitled under the will , to he settled by many a 
future suit. To set aside a probate and have 
this peculiar proceeding ordered is, itself, a dis¬ 
tinct matter of preliminary investigation, con¬ 
stituting the corpus of a legal contestation, proper 
to be settled, finally, before the issue of devisavit 
vel non be tried, and it does not so incorporate 
and blend itself with the subsequent proceeding, if 
one should take place, as not to be separated from 
it, and to be distinctly disposed of.” 

The court said it would follow the opinion of the able 
Tudge Gaston in Harvey vs. Smith, 18 N. C., 186, add¬ 
ing: 

“If this can be done in North Carolina a for¬ 
tiori here, for the preliminary matter is all that is 
before the county court; it cannot try the issue of 
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rfcrisarit rcl non; it cannot make it up; it only 
certifies the original will; the contest for setting 
aside the prohate and repropounding the will is 
the whole contest, the only contest, that can come 
before that tribunal; when it disposes of this it 
disposes of all; its action is final, in every sense of 
the term. In North Carolina the issue of dcvis- 
arit rcl non is tried in the county court.” 

Wentworth vs. Treanor, 31 X. H.. ”>28. 

This case was decided above on a motion to dismiss 
an appeal taken from a decree of a probate judge order¬ 
ing a re-examination of a prior probate of the will of one 
Treanor. The motion was based on the ground that 
under the statute no appeal lay from such a decree. 

The statute provided: 

“Any person aggrieved bv any decree, order, 
appointment, grant or denial of any judge of 
probate, which may conclude his interest, and 
which is not strictly interlocutory, may appeal 
therefrom,” etc. 

The court said. p. .”>32 : 

“The giving of many notices in the process of 
settling an estate, decisions and rulings made by 
the judge of probate in hearings before him, 
which do not go upon the records, and orders of 
a similar character, where no decree is entered 
and no record of the decision made, may well 
enough be regarded as interlocutory matters, 
within the meaning of the statute. Although 
they may lead to decrees, yet they conclude the 
interests of no one until a formal decree is made 
and entered upon the record. And whenever an 
appointment of an executor, administrator or 
guardian is made, or a will proved and allowed; 
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whenever license to sell property is given; when 
an account is settled or property ordered to be 
divided, as well as in many other matters that 
might be enumerated, where decrees are made, 
which, in their nature, are final upon those ques¬ 
tions, and which may conclude the interests of 
the parties to that extent, an appeal may be taken. 
All these orders and decrees terminate the matter 
to that extent, and so far conclude the interests 
of the parties. They are final decisions upon those 
questions . and cannot be again opened for exami¬ 
nation. unless by appeal. The several steps in 
arriving at these decrees and orders, or appoint¬ 
ments, may be strictly interlocutory, but each de¬ 
cree or order zehieh determines and settles the 
matter in controversy is to that extent conclu¬ 
sive, unless an appeal be taken:" 

Harvev vs. Smith, IS X. C.. 18<>-100. 


In this case a petition was filed for the repropounding 
of a will for probate, and the court ordered it repro¬ 
pounded and directed an issue, from the finding on which 
an appeal was taken, and in the appellate court the ques¬ 
tion came up as to the stage of proceeding at which the 
right of appeal arose, and how much of the proceeding 
the appellate court could review. I he State supreme 
court said: 


“We can see no reason to doubt, but that it 
was competent for the defendants to have ap¬ 
pealed from the sentence of the county court or¬ 
dering the will to be propounded a second time 
for probate. It has been the usual course to ap¬ 
peal from such adjudications, and has never been 
disapproved of. There are obvious conveniences 
from the practice, for if the adjudication be er¬ 
roneous, it may be thus reversed without either 











party incurring the unnecessary expense of wit¬ 
nesses upon the issue. It comes within the fair 
construction of the Act of 1777, which allows an 
appeal to the Superior Court, ‘when any person, 
either plaintiff or defendant, shall he dissatisfied 
with the sentence, judgment, or decree of the 
county court.' It is a sentence materially affect¬ 
ing the subject matter in contestation: in form 
final on the point decided; and which the dissatis¬ 
fied party ought to have an opportunity of re¬ 
viewing in the appellate tribunal, before it may 
lead to further mischief. * * * The petition 

must be regarded as containing the allegations of 
those propounding the paper, and the ultimate 
judgment must be founded on the allegations as 
admitted or proved. If they will not sustain 
a sentence for the party propounding, the court is 
obliged to refuse to him such a sentence. The 
sentence below for admitting the proofs, direct¬ 
ing an issue, is certainly, unless it has been made 
provisionally, a determination of the court that 
the allegations proved, that is to say, found on 
the issue, will entitle the party to a final decree. 
But though it be a sentence formally final on the 
point, it is not, and does not purport to be a final 
sentence on the subject matter of the petition. 
And if before a final sentence rendered in the re¬ 
vising court, it should discover a fatal and in¬ 
curable error in the cause as constituted, the 
court is not obliged nor, as we conceive, at lib¬ 
erty. to follow out this error to an injurious con¬ 
summation." 


It is submitted that these authorities sustain the con¬ 
tention that an order of the probate court settling issues 
is final insofar as the issues are concerned. This subject 
will be recurred to. 
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Proceedings for the Probate of a Will are at Every 
Point, and in Every Respect, Proceedings 

in Rem. 

A judgment in rent is “an adjudication upon the status 
of some particular subject matter by a tribunal having 
complete authority for that purpose.” (Smith's Lead¬ 
ing Cases, Yol. 2, p. 585.) 

A judgment in ran is conclusive against the whole 
world. A grant of probate or of administration is in 
the nature of a decree in rein. 

In the case of Pleasants vs. McKenney, 100 Md., 277- 
201. the Court of Appeals of Maryland announces a 
series of propositions with respect to the nature of such 
proceedings as we have been considering, which proposi¬ 
tions are settled law both in Maryland and in this Dis¬ 
trict. In its opinion in the case cited, the Court of Ap¬ 
peals refers to prior decisions in support of these propo¬ 
sitions. They may be stated concisely as follows: 

1. “A contest in the orphans' court involving 
the validity of a paper writing purporting to be 
a will, is a proceeding in rein in which all per¬ 
sons interested may appear and be heard upon the 
question, and the order of the orphans' court is 
the judgment of a court of competent jurisdic¬ 
tion directly upon the subject matter in contro¬ 
versy. Worthington vs. Gittings, 56 Md., 542.” 

2. “When a decision is made between opposing 
parties in such a contest it is a judgment in rent 
conclusively establishing either the validity or in¬ 
validity of the alleged will. Emmert vs. Stouf- 
fer, 64 Md., 543.” 

3. “The purpose of sending issues to a court of 
law for trial under Sec. 254 of Art. 93, is to 
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enable the orphans* court to advertise itself of the 
real facts of the case. These when found by the 
jury are conclusive, and the orphans’ court has 
no discretion, but must enter the judgment in con¬ 
formity with the finding of the jury. Sumwalt 
vs. Sumwalt. 52 Md.. 338.” 

4. “The proceedings are. however, all the while 
within the probate powers of the orphans’ court. 
Warford vs. Colvin. 14 Md., 532.” 

5. “Though the jury may find affirmatively or 
negatively on the questions submitted, vet such 
finding may not determine the validity of the will, 
for there may 1>e facts outside of the verdict and 
not inconsistent therewith which will decide the 
question, but when the jury find a fact which 
necessarily determines the invalidity of the will, 
the orphans’ court are imperatively required to 
enter up judgment in conformity thereto, and the 
granting of any other issue would be a wholly 
useless and nugatory act. Pegg vs. War ford, 4 
Md.. 385; Taylor vs. Price, 21 Md.. 350.” 

0. "IThru issues arc sent by the orphans’ court 
to a court of laze, the province of the latter court 
is simply to submit to the jury the determination 
of the issues without reference to whether they 
were properly presented by proceedings in the 
orphans' court. Cooke vs. Cooke, 20 Md.. 103.” 

7. “Whether all persons interested in the will 
are actual parties or not, the finding of the jury 
is binding and conclusive upon them as to all 
questions covered by the issues actually submitted 
to the jury for its consideration. Worthington 
vs. Gittings, 50 Md., 542; Price vs. Tavlor, 21 
Md.. 303.” 


The foregoing propositions have been accepted in this 
jurisdiction. Most of them are set forth in the opinion 
of this Honorable Court in the case of Dugan vs. North- 
cutt, 7 App. D. C., 361-371. 
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In Price vs. Taylor, :21 Md., 3(33, tlie court say. re¬ 
ferring to the procedure for framing and transmitting 
issues: 

“The evident purpose of these provisions was 
to enable either of the parties to any contest, 
upon plenary proceedings, to control the action 
of the court, in reference to the matter in dispute, 
by the finding of a jury on issues so framed as to 
present the subject of the contest. The duty of 
the orphans' court to make up and transmit issues 
to a court of law, when required, is imperative, 
and it is also bound to accept the conclusions of 
the jury as final, and to make them effective by 
proper orders or decrees. Issues are made up, 
not for the purpose of aiding the court in the ex¬ 
ercise of its judicial functions, but to enable the 
party demanding them to ascertain through the 
medium of a jury, a state of case which the court 
is bound to adopt, and to which its subsequent 
action must con form. In view of the purpose 
contemplated by the provisions of the act au¬ 
thorizing this mode of proceeding, we may safely 
assume that the orphans' court had no official in¬ 
terest to be subserved by a trial of these issues. 
and that their subsequent disposition was a matter 
in regard to ‘•which it had neither right of con¬ 
sultation nor control." 

Again, it has been said bv the Maryland Court of Ap- 
peals that in framing issues it is the duty of the orphans' 
court to present the questions of fact in dispute, and to 
be determined by the jury, in a plain and clear way; 
there is obvious impropriety in multiplying the issues un¬ 
necessarily, and especially in presenting the same sub¬ 
stantial question in two separate and distinct issues. In 
Pegg vs. War ford, 4 Md.. 385, and Warford vs. Van 
Sickle. 4 Md., 397, it was decided that after issues had 
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been awarded at the instance of a party, it was error to 
award the same issues at the instance of another party, 
and that the latter was a void act and ot no effect. 

In Taylor vs. Xlittle, 02 Md.. .‘>42. there was an appeal 
from the order of the orphans’ court directing certain 
issues growing out of a caveat to a will, and the answers 
thereto to be transmitted to the Circuit Court for trial. 
The order was reversed by the Court of Appeals and the 
cause remanded in order that issues might he sent to the 
Circuit Court in conformity with the opinion of the ap¬ 
pellate court. The court, in its opinion, said: 

“Issues are sent to a court of law for trial in 
order that the questions of fact in dispute be¬ 
tween the parties may be determined by the jury 
under instructions by the court. The verdict of 
the jury upon such issues is binding on the or¬ 
phans' court, and it is of the utmost importance, 
therefore, that the issues should be so framed as 
to present plainly and distinctly the questions of 
fact in controversy, care being taken to avoid 
multiplying the same, and especially presenting 
the same question substantially in two or more is¬ 
sues.” 

See also case of Brewer vs. Barrett, a8 Md.. 
587. 

In Pegg vs. Warford, 4 Md.. 385, the court held that 
when an issue is granted the functions of the orphans’ 
court, so far as that question is concerned, are suspended 
until the finding of the jury be certified, and then the 
court has no discretion, but is imperatively required to 
enter up judgment in conformity thereto. 

In Cooke vs. Cooke, 20 Md., 410, the Court of Ap¬ 
peals held that there can be no modification of issues 
after they have been sent from the orphans’ court. The 
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issues as transmitted present all the questions, and, of 
necessity, the only questions the jury can try, and neither 
party has any power, by plea or otherwise, to change or 
qualify them. 

See also Cooke vs. Cooke, executor, 2U Md., 53b, and 
Worthington vs. Ridgely, 52 Md., 355. 

It clearly appears from the cases cited that the pro¬ 
ceedings in question are in rein. \\ hen the judge of the 
orphans* court has, at the instance of a party in interest, 
and by proper procedure, determined the form of a par¬ 
ticular issue, as, for example, of undue influence, of or 
fraud, his act binds all the world with respect to that 
particular issue when it shall have been decided. He 
cannot grant the same issue at the instance of any other 
person. The verdict of the jury upon that issue as 
framed also binds all the world. It is thus seen how 
potent and final is the act of a judge of the orphans' 
court with respect to the language, substance and nature 
of the particular issue which he grants. 

But there is another aspect in which his act is to be 
considered. When he has properly framed proper is¬ 
sues he has discharged every judicial function that ap¬ 
pertains to him. His duties thereafter with respect to 
the reception of the verdict of the jury upon those issues, 
and the entry of the judgment thereon, are merely min¬ 
isterial. He is compelled to enter a judgment in accord¬ 
ance with the verdict. It is therefore seen from this 
point of view that the final judicial act of a judge of the 
orphans' court is the framing and granting of the issues. 

Consequences of Not Allowing Appeal. 

Perhaps the great importance of the question under 
consideration can be incisively shown by supposing cer- 
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tain situations which have in fact occurred. The first of 
these is disclosed by the case of Dugan vs. Xorthcutt, so 
often hereinbefore referred to. After certain issues had 

jury, but before any judgment had 
been entered upon the verdict, the judge of the orphans’ 
court granted substantially the same issues at the in¬ 
stance of an intervenor. Now, what was the practical 
situation here? Your Honorable Court held in that case 
that a writ oi prohibition would not lie because there was 
a remedy by appeal. I he act of the justice holding the 
orphans couit was. as has been seen under the authori¬ 
ties cited, null. Net. if the order remained unreversed, 
the spectacle would have been presented of another jury 
trying the same issues which had been already passed 
upon by a prior jury, and perhaps returning a contradic¬ 
tory verdict. Your Honorable Court saw clearly this 
situation and prevented these evils by promptly reversing 
the order appealed from bv a general appeal granting the 
second set of issues. 

Hut suppose another case. Suppose a justice holding 
the orphans court refuses to submit a certain issue. 
Now. he cannot be compelled by the writ of mandamus 
to frame this issue, because he has very large judicial 
functions to discharge with respect to the framing of is¬ 
sues. and mandamus does not lie to control the exercise 
of discretion. 


In the case of Munnikhuysen vs. Magraw, :}.*» Md., 280, 
the Court of Appeals of Maryland held that the orphans* 
court has the power to exercise its judgment in deter¬ 
mining what facts are in issue between the parties and 
material to be submitted to a jury for decision, and to 


refuse to send issues that are irrelevant and 


immaterial. 
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See also Williamson vs. Montgomery, 40 Md., 373; 
Richardson vs. Smith, 80 Md., 80. 

What is to be done to prevent a failure of justice, save 
by treating his order as a final one, quoad hoc, and allow¬ 
ing a general appeal therefrom? 

Again, suppose the probate court had refused counsel 
for Lee Hutchins both his issue as to undue influence 
and his issue as to misrepresentation. Then the Circuit 
Court could admit no evidence as to anything save men¬ 
tal capacity, because its only function is to try and re¬ 
turn answers to the issues sent to it. and the probate 
court must enter up the appropriate decree on those 


issues. The appeal would be taken from the errors of 
the trial court in admitting or excluding evidence. There 
would be no errors of the trial court as to the issue to 
which it was directed to return an answer. The probate 
court had settled the only issues on which it desired an 
answer. Would it not follow that, no appeal being sea¬ 
sonably taken from the order determining what the is¬ 
sues should be. that the party injured would be without 
right to test what the ruling of the trial court should have 
been on evidence relative to issues that were not before it? 

The Code says appeals shall be allowed from final or¬ 
ders “of any justice” (Sec. as well as final decrees, 

and there is an obvious distinction between an order and 
a decree, and the Code has recognized the distinction. 
The final order of the justice of the Supreme Court of 
the District of Columbia sitting in probate in this case 
is the order settling issues. 

Respectfully submitted, 

R. Ross Perry, 

E. H. Thomas. 

Chas. H. Merileat, 
Attorneys for Appellant. 


J 
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In the Court of Appeals of the District of Columbia, 


No. 2512. 

Walter Stilson Hutchins et al., Appellants, 

vs. 

Lee Hutchins. 


1 Supreme Court of the District of Columbia, Holding Probate 

Court. 

• • r 

No. 18983. Administration. 

Walter Stilson Hutchins, Charles L. Frailey, Executors and 

Caveatees. 

vs. 

Lee Hutchins, Caveator. 

2 I Stilson Hutchins, being, as 1 believe, of sound mind, 
acknowledging my dependence on Abmghtv God and re¬ 
alizing the uncertainty of life, do make and publish this my last will 
and testament, hereby revoking till wills and codicils heietofoie 

"T^beaueatli to my Executors hereinafter named the sum of 
Twenty-two thousand live hundred dollars ($22,500) in trust to 
invest and reinvest the same from time to time and to. pay the net 
income therefrom not exceeding Seventy-five dollars ($/,i00) pet 
month to my half-sister, Abby Somerby, in quarter-annual install¬ 
ments during her life. Upon her death the principal of said fund 
and any surplus income therefrom shall pass under the subsequent 

provisions of this will. . . ., , , ,, 

T give and bequeath to my wife, Rose Hutchins, if she shall 
survive me, all the personal property used in connection with the 
premises No. 1603 Massachusetts Avenue, Northwest, in the City of 
Washington, District of Columbia, except the paintings and books 
but including the silver, the horses and coinages and all articles ot 

0r Mtei° t paymenT 0 of ti my debts and provision for the foregoing 
legacies. I give, devise and bequeath all the rest and remainder of 

mv estate, real and personal, as follows: 

To mv wife Rose Hutchins, if she shall surv ive me, an undivided 

thirty-five one-hundredths (35/100) thereof 

To my son, Walter S. Hutchins, an undivided thirty-five one- 

hundredths (35/100) thereof. . - 

1—2612a 




2 


WALTER STILSON HUTCHINS ET AL. VS. 




fe ? r b iin undivided twenty one-hundredths 

(20/100) thereof. 

To my grand-daughter, Mildred Rogers, an undivided ten one- 
hundredths (10/100) thereof. 

1 hereby appoint as my executors my sons Waiter S. 
3 Hutchins and Lee Hutchins and Charles L. Frailey and re- 
fl u . est ^ lat no bond shall be required of any one of them, 
unis will expresses my carefully considered wishes as to the dis- 
posal of my property. I sincerely hope the legatees will accept it 
gratefulh and not seek to alter or contest it. 1 enjoin upon them 


that they live under and administer it in a friendly and yielding 
spirit, and with due consideration of each others’ rights and interests. 

T llAnllnA __1 i 1 • A • « 


y i . -* O ^ J 11 IV/l COlO, 

1 realize my great unworthiness, my failure to employ the abilities 
which God has given me to His greater glory, and yet 1 dare to 
humbly hope when I look back over a long and arduous past and 
reflect how I have been tempted and what I have resisted, the good 
1 have tried to do, while accomplishing so little, that I may obtain 
the forgiveness of my sins through the great mercy of my Redeemer, 
and thus hoping, 1 commend my soul to God and mv memorv to 
my loving relatives and friends. 

Witness my hand on this, the Twenty-sixth day of October. A. I). 
1910, at the City of Washington, in the District‘of Columbia. 

STILSON HUTCHINS 


The foregoing instrument was signed by the testator, Stilson 
Hutchins, in our presence, on the Twenty-sixth day of October. 
1910, at the City of Washington, in the District of Columbia and 
at the same time he declared the same to be his last will and testa¬ 
ment and requested us to sign the same as witnesses thereto, which 
we do accordingly, in his presence and in the presence of each other, 
on the day above mentioned. 

Witnesses: 

MARY E. TRUSSELL 
NORMAN W. KLOPFER. 


(Endorsement: Will of Stilson Hutchins. This will found in 
envelope marked exhibit A. W. C. T. Filed Apr. 24, 1912. .Tames 
Tanner, Register of Wills, D. C. Clerk of Probate Court.) 

4 In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 

No. 18983, Adm. Doc. 45. 

In the Matter of the Estate of Stilson Hutchins, Deceased. 

To the Supreme Court of the District of Columbia, holding a Pro¬ 
bate Court: 

The petition of Walter Stilson Hutchins and Charles L. Frailey 
for probate of the last will and testament of Stilson Hutchins, de¬ 
ceased, and for letters testamentary respectfully shows: 
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LEE HUTCHINS. 


The petitioners are citizens of the United States and residents of 
the District of Columbia, and bring this petition as executors named 
in the last will and testament of Stilson Hutchins, deceased. 

n. 

The decedent, Stilson Hutchins, died in the City of Washington, 
District of Columbia, on the 21st day of April, 1912, having as his 
last domicile said District of Columbia. 

m. 

The said Stilson Hutchins died leaving real estate situated in the 
District of Columbia and elsewhere consisting of the following 
narcpls * 

Lots 14, 15 & 16, Square 224, improved by certain buildings lo¬ 
cated at or near the corner of 14th & G Streets, Northwest. 

Part of lot 7, and of 37, Square 378, improved by a part of the 
“Hutchins Building.” 

Lot 108, Square 515, improved by a market building. 

Lots 132 to 141, inclusive, Square 515, improved by two bmld- 

1,1 Lots i r 0,°li and 12, Square 406, improved by the “Le Droit Build¬ 
ing” and 516 8th Street, Northwest. 

Part of lots 7 and 8, Square 406. improved by the ' W arder 

Building.” . 

Part of lot 84, Square 210, improved by a stable 

Part of lot 4, Square 181, improved by 1308 16th Street, North 

” e Lots 68, 801, 9 and 179, Square 2530, improved by the “West- 

m< T^ots n i55 ^ P a'^ m 812, I Square 2530, improved by the “Highlands 

5 AP LotTo nt a^d° p?rt of lot 9, Square 288, improved by the 

“Builders’ Exchange” building. 

Lot 32 and “E,” Square 373, improved by two buildings. 

Parcel 27/6, near Arizona Avenue. 

Parcel 11/14, Conduit Road. _ , .. 0 A 

Palisades of the Potomac property, situated on the Conduit Road, 

qprj pontaimnc about one hundred acres. # 

About 102 acres of land near Independence, in the State of Mis- 

S0 ^’overnor’s a island,” containing seevral hundred acres of land, 
witlfimprovements, situated in Lake Winnepmukee andatractof 
several acres on the mainland adjoining, in Belknap County, State 

° f The W B?ookmo h ntFann, so-called, containing.about 60 acres^and a 
small tract (less than 5 acres) known as the Ixidge land, 

situatedu^gwnery [^formed and belief that the above men- 
JS estate situated in the District of Columbia has an esU- 
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mated value of $3,127,200, while the value of that situated in Mary¬ 
land is about $60,000, and that situated in Missouri is about $60,000, 
and that situated in New Hampshire is about $100,000. The said 
Stilson Hutchins also owned an undivided half interest in thirty- 
five thousand (35,000) acres of land in Bath and Highland Coun¬ 
ties, State of Virginia, but on account of the circumstances sur¬ 
rounding the title of the same and for other reasons the value of the 
said last mentioned land is not ascertainable at this time. The de¬ 
cedent also claimed title to a tract containing about 300,000 acres of 
land known as the “Haskell Grant” and situated in Bussell and 
Dickinson Counties in the State of Virginia, and in Letcher, Knott, 
Floyd and Pike Counties. State of Kentucky. Petitioners are un¬ 
able to even approximate any value to said claim of title, owing to 
the exceedingly doubtful character thereof and the litigation in 
respect thereto which has been long in progress and now exists. 

6 IV. 

The decedent, at the time of his death, owned a large amount 
of personal property consisting of stocks and bonds of the estimated 
value of $806,214; of debts due him, including notes and other bills 
receivable, of the estimated value of $120,491, with interest on a por¬ 
tion thereof: also two policies in the Mutual Life Insurance Com¬ 
pany for $10,000 each on the life of J. F. Bussels, assigned to said 
Stilson Hutchins; of life insurance policies payable to his estate 
aggregating the sum of $77,250; of pictures, books, statuary, rugs, 
furniture, household and other property of like nature, including 
jewelry, an automobile, etc., of the estimated value of $100.000; and 
finally, cash in banks in the city of Washington amounting in all to . 
$31,730. The total value of the above mentioned personal estate of 
the said Stilson Hutchins amounts, as near as said value can he esti¬ 
mated at the present time bv vour petitioners, to the sum of $1.- 
155,685. 

V. 

The said Stilson Hutchins died testate, having duly made and 
executed a last will and testament dated October 26. 1910. Said 
last will and testament was filed in the office of the Register of Wills 
on the 24th day of April, 1912. In said last will and testament your 
petitioners, together with Lee Hutchins, one of decedent’s sons, are 
named as executors thereof. Your petitioners have requested said 
Lee Hutchins to join them in this petition, but he has declined to 
do so. Testator in said will requested that the executors named 
therein be not required to give bond for the faithful discharge of 
their duties as such. 

VT. 


At the time of the death of said Stilson Hutchins there were debt? 
due by him aggregating the sum of $1,591,522, nearly all of which 
indebtedness is secured, upon the real and personal property above 
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mentioned. Of said indebtedness the sum of $360,875 is 
7 secured by pledge of a large part of said personal property; 

and the sum of $1,223,647 is secured by deeds of trust upon 
the real estate above referred to situated in the District of Columbia. 
The only unsecured indebtedness of the decedent so far as \our 
petitioners are informed and believe, represents current expenses 
amounting at the time of his death to about $<,000. 

VII. 

The said Stilson Hutchins died leaving as his only heirs at law 
and next to kin his widow. Rose Keeling Hutchins, his sons V alter 
Stilson Hutchins and T.ee Hutchins, all of whom are resnlent. of e 

District of Columbia, and Mildred Rogers, his granddaughter, the 
only child of a daughter of the decedent who died during his life¬ 
time, and who is now attending Radcliffe College, Camhnd^, Mas¬ 
sachusetts, but who resides with her father m the city of New York, 

St The°testat'or'also left surviving him a half-sister, one of the lega¬ 
tees in Ids said will, whose name is Abby Somerby, and who resides 
in Atlantic City, State of New Jersey. All the persons hereinabm 

named are of full age. 

The premise? considered, your petitioners pia> . , 

{ That citations issue to the hereinabove mentioned heirs at law 

and next of kin of the decedent according to law. 

9 That the said last will and testament of the said Stilson 
Hutchins deceased filed in this court on the 24th day of April, 
1912 as aforesaid, be admitted to probate and record as a will of 
ZMH personal prop.*, and <ha. - 

,0 1 And for such other and further relief as to the court may seem 

ineet WALTER STILSON HUTCHINS. 

CHARLES L. FRAILEY. 

o p,-„ Walter Stilson Hutchins and Charles L. Frailey, on 

8 oath ^av th t we lmve read the foregoing petition by us sub- 

., , I.”?,.-,,,. the contents thereof; that the matters therein con- 

Sgtfri’S'jKSSte «.*»! and th«» S.t«d « 

information and heliaf wo he {;f\ e L T E R UpiuSON HUTCHINS. 

CHARLES L. FRAILEY. 

Subscribed and sworn to before me this 7th day ^f May,^ 

[notarial seal.] W UjUX Vota?yPublt D . C . 

o The answer of Rose Keeling Hutchins to the petition of 

9 Walter S Hutchins and Charles L. Frailey for probate of 

the Daper acting dated October 26, 1910, as the last will and testa¬ 
ment of Stilson Hutchins, deceased, respectfully states as follows. 
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1. She admits the allegations of paragraph 1, except that the 
paper referred to is the last will and testament of Stilson Hutchins. 

2. She admits the allegations of paragraph 2. 

3. She is not advised of all the real estate owned by the decedent 
at the time of his death and therefore cannot either admit or deny 
whether the several parcels of real estate mentioned in said para¬ 
graph are all of the property of which said decedent was possessed, 
nor has your petitioner any accurate information as to the value of 
the real estate mentioned in said paragraph, and therefore neither 
admits nor denies same. 

4. In answer to the 4th paragraph, respondent respectfullv states 
she has no accurate information as to the value of the stocks and 
bonds owned by the decedent at the time of his death, but is advised, 
and therefore avers, he was the owner of certain securities other than 
those reported to be in the possession of the trustee, Wm. J. Dante. 
She has no accurate knowledge as to the value of the debts, notes 
and other bills receivable due decedent, nor the amount of life in¬ 
surance on the decedent’s life made payable to his estate and there¬ 
fore neither admits nor denies same. Respondent is not advised of 
the value of the other personal property owned by the decedent at 
the time of his death, or the amount of money that was in the banks 
in the city of Washington at the time of his death, and therefore 

neither admits nor denies same. 

1 ^ J5. In answer to the 5th paragraph respondent admits said 

Stilson Hutchins died testate, but does not believe the paper 
wnting dated October 26, 1910, is his last will and testament. Re¬ 
spondent does not believe said Stilson Hutchins was capable of exe¬ 
cuting a valid deed or contract on the date said paper purports to 
have lieen executed by him, not had said Stilson Hutchins been 
capable of executing a valid deed or contract since the month of 
September, 1909. She admits said paper writing was filed in the 
office of the Register of Wills on the 24th day of April, 1912, and at 
the same time there was also filed decedents last will and testament 
which bears date of May 27, 1908.]* 


. Expunged by order of the Court dated October 11, 1912. W. 
C. T. 


6. Respondent denies that the debts of said Stilson Hutchins at 

the time of his death were over $1,591,522, but she is informed and 
therefore avers that the personal obligations of decedent did not 
exceed $650,000, both ^secured and unsecured. She denies that the 
unsecured debts of decedent, which include current expenses are 
only $7000, but is informed and avers that they are in the neigh¬ 
borhood of $20,000. v * ® 

7. Respondent admits the allegations contained in paragraph 7 
In further answer, respondent states [that although it i« her 

belief that said paper writing is not the last will and testament of 
Stilson Hutchins; that he was incompetent to execute a valid deed 


[* Words and figures enclosed in brackets erased in copy.] 
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or contract at the time the paper purports to have been executed by 
him, and that same was obtained by undue influence, nevertheless, 
in view of the fact that the respective interests of the heirs at law 
and next of kin of decedent, other than your respondent and 
Walter 8. Hutchins, are in substance not different from those de¬ 
vised to them by decedent’s last will and testament, dated May *27, 
1908, and in view of the further fact that by admitting said paper 
writing to probate no one’s interest in the estate is lessened other 
than this respondent,]* she does not feel it her duty, or 
11 that she would be justified in contesting the probate of said 
paper writing—[at the expense of the others interested in 
the estate for the purpose of securing the small benefit that would 
accrue to herself. The others interested in the estate know all the 
surrounding facts and circumstances and she is advised if they have 
any objection to said paper writing being probated they have the 
right to file a caveat thereto.]* 

Expunged by order of the Court dated Oct. 11, 1912. W. C. T. 

And having fully answered said petition, respondent prays the 
necessary proceedings may be had in accordance with the law. 

ROSE KEELING HUTCHINS, Respondent. 

G1TTINGS & CHAMBERLIN, 

Attorneys for Respondent. 

District of Columbia, ss : 

1, Rose Keeling Hutchins, do solemnly swear that I have read 
the aforegoing answer by me subscribed and know the contents 
thereof; that the facts therein stated of my knowledge are true and 
those stated as upon information and belief I believe to be true. 

ROSE KEELING HUTCHINS. 

Subscribed and sworn to before me this 27th day of May, 1912. 
[notarial seal.] GRACE M. GODDARD, 

Notary Public, D. C. 

(Endorsement: Answer of Rose K. Hutchins to petition of Wal¬ 
ter S. Hutchins and Chas. L. Frailey. Filed Jun- 10, 1912. James 
Tanner, Register of Wills, D. C. Clerk of Probate Court.) 

12 Upon consideration of the motion heretofore filed in the 

above entitled cause by Walter Stilson Hutchins and Charles 
L. Frailey, executors of the alleged last will and testament of the 
above named decedent Stilson Hutchins, to strike out certain matter 
specified in said motion from the answer of Rose Keeling Hutchins, 
widow of the said decedent, to the petition of the said executors 
praying that the above mentioned will be admitted to probate and 
record, and after argument by counsel for the respective parties, it 


[* Words and figures enclosed in brackets erased in copy.] 
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is thereupon by the Court this eleventh day of October, 1912, 
ordered that so much of said motion as relates to paragraphs num- 
l>ered five and seven of the aforesaid answer of the said Rose Keel¬ 
ing Hutchins be, and the same is, hereby granted, and the said 
matter in said paragraphs excepted to in said motion is hereby 
stricken from said answer and the Clerk of this Court is directed to 
expunge it; further that so much of said motion as relates to the 
sixth (marked 5) paragraph of the said answer is hereby denied 
and overruled. 

THUS. H. ANDERSON, Justice. 

(Endorsement: Order striking out paragraphs 5 and 7 of answer 
of Rose Keeling Hutchins and denying motion as to sixth (marked 
5) paragraph. Filed Oct. 11, 1912. James Tanner, Register of 
Wills, D. C. Clerk of Probate Court.) 

13 The answer of Lee Hutchins to the citation to him issued 

herein on the eighth day of May, 1912, requiring him to 
show cause why the paper writing dated the 26th day of October, 
1910, purporting to be the last will and testament of said Stilson 
Hutchins, respectfully shows that he denies that the said paper 
writing dated October 26, 1910, purporting to be the last will and 
testament of said Stilson Hutchins, is a valid last will and testament 
of said Stilson Hutchins, and for grounds of said denial shows: 

1. That according to his best knowledge, information and belief, 
at the time said paper writing was executed by the said Stilson 
Hutchins, the said Stilson Hutchins.was not of sound and disposing 
mind, nor capable of executing a valid deed or contract. 

2. That the execution of the said paper writing dated October 26, 
1910, by the said Stilson Hutchins was procured by importunities, 
persuasion, misrepresentations and undue influence practiced upon 
said Stilson Hutchins, which he was at the time too enfeebled in 
body and mind to resist, and that the execution of said paper writ¬ 
ing by said Stilson Hutchins was not the free and voluntary act of 
the said Stilson Hutchins. 

Wherefore this respondent prays that issues may be framed 
touching the validity of said paper writing as the last will and testa¬ 
ment of said Stilson Hutchins and that the said issues may be, by 
the order of this Court, directed to be tried by a jury in conformity 
with law. 

LEE HUTCHINS. 


District of Columbia, ss : 

I do solemnlv swear that I have read the answers to the citation 
by me above subscribed and know the contents thereof, and that 
the statements of fact therein made as upon personal knowl- 
14 edge are true, and those made as upon information and be¬ 
lief, I believe to be true. 


LEE HUTCHINS. 
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Subscribed and sworn to before me this Sixteenth day of May, 
1912. 

[notarial seal.] J. WM. REILY, 

Notary Public, D. C. 

J. J. DARLINGTON, 

MYER COHEN, 

WM. G. JOHNSON, 

Attorneys for Lee Hutchins. 

(Endorsement: Caveat of Lee Hutchins. Piled Jun- 12, 1912, 
James Tanner, Register of 1\ ills, 1). C., Clerk of Probate Court.) 

15 The joint and several answer of Walter Stilson Hutchins 

and Charles L. Frailey, executors of the last will and testa¬ 
ment of Stilson Hutchins, late of the District of Columbia, deceased, 
to the caveat of Lee Hutchins against the last will and testament of 
said deceased in this Honorable Court exhibited, alleges:— 

These respondents aver and each of them avers that the said paper 
writing dated October 26, 1910, constitutes in truth and is the \alul 
last will and testament of said Stilson Hutchins. 

And these respondents, and each of them, further allege: 

1. That the said will and testament was executed by the said 
Stilson Hutchins when he was of sound and disposing mind, and 
capable of executing a valid deed. 

2. That the execution of said paper writing dated October 26, 
1910 was not procured by importunities, persuasions, misrepresenta¬ 
tions, or undue influence nor by either or any of said means, and 
was in truth and fact the free and voluntary act of said Stilson 
Hutchins when he was of sound and disposing mind and capable of 
executing a valid deed or contract. 

And having answered fully the said caveat your respondents, and 
each of them, prav to be hence dismissed with their and his costs. 

WALTER STILSON HUTCHINS. 
CHARLES L. FRAILEY. 

District of Columbia, ss : 

We do solemnly swear that we have read the annexed answer by 
us subscribed and know the contents thereof; and that the state¬ 
ments of fact therein made as upon personal knowledge are true 
and those made as upon information and belief we believe to be 

tTUe ' WALTER STILSON HUTCHINS. 

CHARLES L. FRAILEY. 

16 Subscribed and sworn to before me this 20th day of June 

1912. 

[notarial seal.] WILLIAM K. QUINTER, 

Notary Public, D. C. 

R. ROSS PERRY, 

E. H. THOMAS, ,«! 

Attorneys for Executors. 

2—2512a 
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(Endorsement: Answer of executors to caveat filed to will. Filed 
Jun- 20 1912. James Tanner, Register of Wills, D. C. Clerk of 
Probate Court.) 

17 Issues. 

Upon consideration of the petition of Walter Stilson Hutchins 
and Charles L. Frailey for the probate of the paper writing bear¬ 
ing date October 26, 1910, purporting to be the last will and testa¬ 
ment of Stilson Hutchins, deceased, the caveat thereto filed by 
Lee Hutchins, and the answer of said Walter Stilson Hutchins and 
Charles L. Frailey to said caveat, it is, by the Court, this 21st day 
of December A. D. 1912, ordered that the following issues be, and 
they are hereby, framed to be tried before a jury on the 7th day 
of January A. D. 1913: 

1. W as the said Stilson Hutchins, at the time of executing said 
paper writing bearing date October 26, 1910, of sound and disposing 
mind and capable of executing a valid deed or contract? 

2. W as the execution, by said Stilson Hutchins, of said paper writ¬ 
ing bearing date October 26, 1910, procured by the undue influ¬ 
ence of any person or persons, exercised over or practiced upon the 
said Stilson Hutchins? 

3. A\ as the execution, by said Stilson Hutchins, of said paper 
vyriting bearing date October 26, 1910, procured by misrepresenta¬ 
tions of any person or persons made to. the said Stilson Hutchins? 

THOS. H. ANDERSON, Ju8tice. 

The said Walter Stilson Hutchins and Charles L. Frailey, in open 
Court, excepted to the framing of said 3rd issue, and noted an ap¬ 
peal to the Court of Appeals. 

THOS. H. ANDERSON, Justice. 

(Endorsement: Order framing issues and setting date for trial 
Filed Dec. 21, 1912. James Tanner, Register of Wills, D. C., Clerk 
of Probate Court.) 

18 On motion of counsel for two of the executors it is by the 
Court this 7th day of January 1913, ordered, that the amount 

of bond for costs on appeal noted by them from the order of the 
Court passed December 21, 1912 be and the same is hereby fixed at 
One hundred Dollars. 

THOS. H. ANDERSON, Justice. 

(Endorsement: Order fixing bond for costs on appeal at $100. 
Filed Jan. 7, 1913. James Tanner, Register of Wills, D. C., Clerk 
of Probate Court.) 


i 
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19 Supreme Court of the District of Columbia, Holding a Probate 

Court. 

No. 18983, Administration. 

j 

Lee Hutchins, Plaintiff, 
vs. 

Walter Stilson Hutchins, Charles L. Frailey, Executors, 

Defendants. 


Know all Men by these Presents, That we Walter Stilson Hutchins 
and Charles L. iVailev, Executors, principals, and United States 
Fidelity and Guaranty Company as surety, are held and hrmiy 
bound unto the above-named Lee Hutchins in the full sum of One 
Hundred ($100) dollars, to be paid to the said Lee Hutchins his 
executors, administrators, successors or assigns; to which payment, 
well and truly to be made, we bind ourselves, and each of us, jointly 
and severally, and our and each of our heirs, executors, administra¬ 
tors, successors and assigns, firmly by these presents. 

Sealed with our seals, and dated this 7th day of January, in the 
year of our Lord one thousand nine hundred and thirteen. 

Whereas the above-named Walter Stilson Hutchins and Charles 
L Frailey have prosecuted an appeal to the Court of Appeals of the 
District of Columbia, to reverse the order rendered in the above suit 
by the said Supreme Court of the District of Columbia: framing 
issues under the paper writing propounded as the will of Stilson 


Hutchins # ... . . i nru i. '£ 

Now, therefore, the condition of this obligation is such, That if 

the above-named Walter Stilson Hutchins and Charles L. rraile\ 
shall prosecute their said appeal to effect, and answer all costs if they 
shall fail to make good their plea, then this obligation shall be void. 
otherwise, the same shall be and remain in full force and virtue in 


WALTER STILSON HUTCHINS, [seal.] 
CHARLES L. FRAILEY. [seal.] 

UNITED STATES FIDELITY AND GUAR¬ 
ANTY COMPANY, 

BvWM. L. SWORMSTEDT, .1 ttomey-in-Fact. 

(Corporate Seal.) 


Signed, sealed and delivered in the presence of— 

As to Surety Co. 

R. B.. WASHINGTON, 

Approved: January 7, 1913. t a* 

THOS. H. ANDERSON, Justice. 

(Endorsement : Appeal Bond. Lee Hutchins, Plaintiff, vs. M alter 
Stilson Hutchins, Charles L. Frailey, Defendants. Approved Jan. 
7, 1913. Filed Jan. 7, 1913. James Tanner, Register of Wills, 
D. C., Clerk of Probate Court.) 
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20 Assignment of Errors. 

1. That the caveat of Lee Hutchins having only alleged the will 
was procured by importunities, persuasion, misrepresentation and 
undue influence, it was improper to frame the third issue either as a 
separate issue or otherwise. 

2. That the misrepresentations alleged refer to undue influence 
alone, which is made a separate issue. 

3. That by framing said third issue confusion and multiplicity of 
issues necessarilv results. 

4. That under the third issue innocent representations which 
afford no ground for invalidating the will are admissible in evidence, 
and will likely result in a verdict against the will contrary to law; 
and that such evidence will wrongfully and unduly operate to the 
prejudice of the will before the jury. 

5. That the Court erred in framing the third issue. 

R. ROSS PERRY, 

E. H. THOMAS, 

C. H. MERILLAT, 

Attorneys for Walter StiIson Hutchins and 

Charles L. Fralley, Executors. 

(Endorsement: Assignment of Errors on appeal of Executors from 
Order Framing Issues. Filed .Tan. 17. 1913. James Tanner, Reg¬ 
ister of Wills. H. C., Clerk of Probate Court.) 

21 Designation of Record on Appeal. 

To the Register of Wills: 

Please include in the transcript of record on the appeal of the 
above named eaveatees from the order of the Court passed December 
21, 1912, framing issues in the matter of the probate of the will of 
Stilson Hutchins, dated October 26, 1910, the following papers, viz: 

1. Copy of Will dated October 26, 1910. 

2. Petition of Walter S. Hutchins and Charles L. Frailev for 
probate and record of said will. 

3. Answer of Rose K. Hutchins to probate of will. 

4. Order striking out paragraph- 5 and 7 of answer of Rose K 
Hutchins. 

5. Caveat of Lee Hutchins. 

6. Answer of Executors to caveat. 

7. Order of Court passed December 21, 1912 framing issues, with 
notation of exception and appeal of eaveatees* 

8. Order of Court fixing bond for costs. 

9. Appeal bond. 

914. Assignment of errors. 

10. This designation. 

R. ROSS PERRY, 

E. H. THOMAS, 

C. H. MERILLAT, 
Attorneys for Caveatees. 
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22 January 17, 1913. 

To William G. Johnson, Esq., Attorney for Lee Hutchins. 

Sir: Please take notice that the.above designation has been filed 
in said administration case No. 18,983. r ROgg pERRy 

E. H. THOMAS, 

C. H. MERILLAT, 
Attorneys for Caveatees. 

January 17, 1913. 

Service of copy of above designation recouped, j^^g^ 

Attorney for Caveator. 


(Endorsement: Designation of Record on appeal of Executor* 
from order framing issues. Filed Jan. 17, 1913. James Tanner, 
Register of Wills, D. C., Clerk of Probate Court.) 

23 Form No. 94. 

Supreme Court of the District of Columbia, Holding a Probate Court. 


District of Columbia, To wit: 

I James Tanner, Register of Wills for the District of Columbia, 
Clerk of the Probate Court, Do Hereby Certify the foregoing pages, 
numbered from 1 to 22, inclusive, to be true copies of the originals 
of certain papers on file in the office of the Register of Wills, Clerk 
of the Probate Court, in case No. 18,983 estate of Stilson Hutchins 
deceased, wherein Walter Stilson Hutchins and Charles L. Frailev 
are appellants, and Lee Hutchins is appellee, the same constituting 
a true and correct transcript of record of proceedings had in said 
cause according to the Designation of counsel filed therein and made 

^ T*'Further Certify, That the bond for appeal, in the penalty of One 
Hundred dollars, was duly filed by said appellant-, and approved by 

said Court on the 7th day of January, A D. 1913. 

In Te«timonv Whereof, T hereunto subscribe my name and attix 

the seal of the‘said Probate Court, this 6th day of February, A. D. 
1913. 

rSeal Supreme Court of the District of Columbia, Probate 

Jurisdiction.] 

JAMES TANNER, 

Reoister of Wills for the District of Columbia, 

Clerk of the Probate Court. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2512. Walter Stilson Hutchins et al., appellants vs Lee Hutchins. 
Court of Appeals, District of Columbia. Filed Feb. 6, 1913. Henry 
W. Hodges, clerk. 






